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Given the large amount of ground already covered by other presentations to the committee, I have 
decided to focus my submission on one particular section of the Access to Information and Protection of 
Privacy Act that has been the subject of some debate during the hearings. 

Journalists often make ATI requests for ministerial briefing notes whenever there is a cabinet shuffle. 
The material prepared for a new minister getting acquainted with a new department can be equally 
valuable to a reporter seeking to understand the issues a department is facing and the structure of the 
department itself. 

After Bill 29 became law, ministerial briefing notes were blocked from release for five years. Section 7, 
paragraphs (4), (5) and (6) say the right of access does not extend 

(a) to a record created solely for the purpose of briefing a member of the 
Executive Council with respect to assuming responsibility for a department, 
secretariat or agency; or 

(b) to a record created solely for the purpose of briefing a member of the 
Executive Council in preparation for a sitting of the House of Assembly. 

(5) Paragraph (4)(a) does not apply to a record described in that paragraph if 
5 years or more have elapsed since the member of the Executive Council was 
appointed as the minister responsible for the department, secretariat or 
agency. 

(6) Paragraph (4)(b) does not apply to a record described in that paragraph if 
5 years or more has elapsed since the beginning of the sitting with respect to 
which the record was prepared. 

Several other written submissions to the committee have called for Section 7(4)(5)(6) to be struck 
entirely from ATIPPA, but the committee has raised some concerns during the public hearings, such as in 
the following question by chairman Clyde Wells on June 26: 

You know that the House of Assembly process is at the very least very 
competitive if it’s not adversarial, and probably adversarial is the better 
description for it. Politics is competitive. Most adversaries don’t broadcast to 
the other side what their thinking is and the way they’re thinking in terms of 
dealing with and preserving and presenting their positions. Is it reasonable to 
expect that cabinet ministers should nevertheless do it when they’re 
performing in an adversarial circumstance? 

This is arguably a concern for records prepared for sittings of the House of Assembly, as described by 
7(4)(b), but not necessarily for records prepared for cabinet shuffles as described by 7(4)(a), which I 
believe are more likely to be the subject of access to information requests from the media. 

In November of 2011, I filed an access to information request for "briefing notes for new minister on 
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creation of new Intergovernmental and Aboriginal Affairs secretariat." The request followed the 
swearing-in of Premier Kathy Dunderdale's new cabinet after the 2011 general election. On December 
20, 2011, I received a response that my request had been granted, but information excepted from 
disclosure had been severed. Those documents formed the basis of a series of stories I produced later 
that month. 

I have attached some of the briefing notes I received to the end of this submission. They are just a small 
portion of all the information I received, but they should give a general sense to the committee of the 
type and proportion of information made available in these notes before the passage of Bill 29 blocked 
them from release for five years. The documents may be useful to the committee in determining 
whether the information disclosed could have been harmful to the competitive interests of politicians in 
the adversarial setting of the House of Assembly. 

Much of the information released was background in nature and would have been publicly available 
elsewhere, but the documents did contain some interesting and useful nuggets. For example, the 
briefing note on Senate reform gave some insight into the province's position on Bill C-7, a now 
abandoned piece federal legislation that tried to establish provincially-run Senate elections and impose 
term limits on Senators without amending the constitution. 

The authors of the briefing note wrote that "the notion that the provincial government should pay for 
elections to a federal chamber is troubling." They also wrote that the prospect of an upper chamber 
composed of a mixture of elected and appointed Senators "further complicates the Senate's legitimacy 
problem." They even theorized that Prime Minister Stephen Harper's practice of appointing failed 
election candidates to the Senate (Newfoundland's Fabian Manning among them) was a "political move" 
to ensure that calls for Senate reform increase. 

Other details about the government's position on Bill C-7 were redacted because they were considered 
harmful to intergovernmental relations or constituted policy advice. But the note was more forthcoming 
about the provincial government's views of Bill C-7 than political leaders had been under public 
questioning. 

Although my ATI request had not been targeted at Senate reform, the release of that information was 
somewhat serendipitous given the government's reluctance to speak publicly about the issue up to that 
point. 

The following extract from Hansard is from May 24, 2011: 

MS. YVONNE JONES, Leader of the Opposition: Mr. Speaker, Alberta, 
Saskatchewan and BC have all introduced senator election laws. These laws 
enshrine the principles that senators should be elected by the people of the 
Province before they have the right to go to Ottawa to represent the people 
of that Province. Mr. Speaker, we feel it is time for Newfoundland and 
Labrador to follow and establish our own provincial Senate election laws 
instead of passively allowing the Prime Minister to appoint and reappoint 
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political favourites to represent this Province in Canada's Upper Chamber. My 
question today is for the Premier: Will you commit to introduce laws to 
facilitate the election of senators in Newfoundland and Labrador and look to 
elect our first senator in this Province come this fall? 

PREMIER KATHY DUNDERDALE: Thank you, Mr. Speaker. Mr. Speaker, 
appointments to the Senate are entirely within the purview of the federal 
government. We will certainly make our views known as a Caucus to the 
federal government as to how we feel about this. In terms of applying any 
particular energy to this file, Mr. Speaker, my time is taken up in the running 
of the affairs of this Province and promoting wonderful projects like Muskrat 
Falls, and that is where my attention will continue to be focused. 

MS. JONES: Thank you, Mr. Speaker. We know it is a federal responsibility, we 
are asking the views of the government opposite knowing that other 
provinces in Canada have moved to elected Senate, Mr. Speaker. We know 
that just recently with the retirement of Senator Rompkey, the Combined 
Councils of Labrador passed a resolution in February asking that the Senate 
seat be elected. I ask the Premier if she supports that request and if she will 
make way for it to happen? 

PREMIER DUNDERDALE: Thank you, Mr. Speaker. Mr. Speaker, this is the very 
first time I have heard these comments and questions from the Leader of the 
Opposition. We have had any number of patronage appointments to the 
Senate of Liberals in this Province over the years, Mr. Speaker, and never 
heard a squeak. Mr. Speaker, I am not going to be baited into this discussion. 
We will make our views known to our federal counterparts, Mr. Speaker. That 
is the position of this government. We have important things to discuss – very 
important things going on in this Province, Mr. Speaker – and that is where I 
would like the debate to be focused. 

The issue was raised again in the House of Assembly on May 30, 2011: 

MR. KELVIN PARSONS, Liberal MHA: Mr. Speaker, last week I asked the 
Premier if she would consider senatorial elections for this Province. She 
replied she had more important business of the Province to consider and this 
matter rested entirely with the federal government. However, it is of course 
the job of the provincial government to address the federal government on 
issues related to the people of the Province, regardless of jurisdiction. I ask 
the Premier: Will you consider holding this fall elections in conjunction with 
the provincial election to name a provincial senator elect for consideration by 
the Prime Minister in filling vacant provincial Senate seats? 

PREMIER DUNDERDALE: Mr. Speaker, I can only think that I must be doing 
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such a good job with my colleagues of running this Province that they want to 
expand my reach onto the federal government. Now, Mr. Speaker, my own 
personal view is if anybody goes to represent the people of this Province then 
they should have the blessings of the people of this Province. Now, Mr. 
Speaker, anybody who read The Globe and Mail this morning knows where 
the federal government is and the fact that they are going to introduce 
legislation. We have been aware of that for some time. Mr. Speaker, there 
are still a lot of questions that need to be answered. For example, who is 
going to fund it? Who is going to pay for it? Mr. Speaker, when we get the 
answers to those questions, then we will say whether or not we are in favour 
of elected senators. 

On one of those occasions, reporters made a request after Question Period for the premier to scrum on 
the issue, but she declined, leaving us with nowhere else to go with the story. The provincial 
government seemed reluctant to discuss Senate reform in detail, even as other provinces, such as 
Quebec, were lining up immediately to state their views and challenge the constitutionality of Bill C-7 in 
court, as The Globe and Mail reported May 30, 2011: 
http://www.theglobeandmail.com/news/politics/quebec-will-challenge-harpers-senate-reform-bill-in-th
e-courts/article4263558/ 

So back in 2011, any additional information that could be gleaned from ministerial briefing notes had 
value in discerning the Newfoundland and Labrador government's position on this constitutional matter. 

After the release of that briefing note, Premier Dunderdale eventually did speak with reporters in 
greater detail on the subject following the appointment of Norm Doyle to the Senate in January 2012. 
On another occasion, she would only provide an e-mailed statement with her position, published in The 
Telegram on May 20, 2012: 
http://www.thetelegram.com/News/Local/2012-03-20/article-2935088/Reform-the-senate,-but-don%2
6rsquo%3Bt-make-the-provinces-pay%3A-Dunderdale/1 

The provincial government's full and detailed position on the constitutionality of Bill C-7 did not become 
publicly known until the province filed its factum with the Supreme Court of Canada in September 2013. 

Senate reform is a national issue that other provincial governments seem willing to discuss at length in 
public, but our provincial government seemed less willing to participate in that discussion during the life 
of Bill C-7. If allowing access to ministerial briefing notes can shed some light on the government's 
position, then I think it's worth allowing. 

Concerns have also been raised that releasing ministerial briefing notes creates a "chill" for officials, 
preventing them from offering frank advice to ministers. As the cover letter of the attached 
access-to-information release indicates, information was severed from the notes that constituted 
cabinet confidences, policy advice or recommendations, legal advice/solicitor-client privilege, disclosure 
harmful to intergovernmental affairs, economic harm and personal information. These exemptions as 
they existed in ATIPPA's pre-Bill 29 form should be enough to prevent "advice chill". 
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As for the concern about briefing notes releasing competitive information in an adversarial 
environment, none of the attached notes appear to contain that kind of information in the non-redacted 
sections. But the opinions of the elected officials themselves may be worth considering. The following is 
taken from Hansard on May 6, 2014: 

MR. JIM BENNETT, Liberal MHA: Mr. Speaker, last week an enlarged Cabinet 
welcomed a new Justice Minister.  Welcome, minister. I ask the minister: 
Was he provided with the customary briefing book prepared at taxpayers' 
expense so he could become acquainted with his new department?  If so, 
will he provide a copy to the Opposition, as was the case before Bill 29? 

MR. TERRY FRENCH, Justice Minister: Thank you, Mr. Speaker. I want to thank 
the hon. minister for welcoming me to the Department of Justice.  Member 
opposite.  I could call him one of my learned friends, but I am not to that 
point yet in my Justice Minister's career.  I certainly want to thank him. Yes, 
Mr. Speaker, whatever I have – we just had Estimates this morning, he is 
more than welcome to that.  He spent three hours asking questions. I do not 
have a book per se but I have all kinds of notes that he is more than welcome 
to, Mr. Speaker.  I would also say, Mr. Speaker, I am still trying to find my 
way to the bathroom up there, so when I find out that, he is more welcome 
to have those directions as well. 

MR. BENNETT: Mr. Speaker, the minister admits to not having a briefing book 
or not bothering to read a briefing book. I ask the minister: Does this mean 
the new minister does not think Justice is important enough for a briefing 
book, or does he not think he will be in this role long enough to bother to 
read up on the issues? 

MR. FRENCH: Mr. Speaker, no, I do not have a book per se. As the hon. 
member would notice, I do not bring books but I do bring files, and I am 
trying to come up to speed on all the files in the department, and anything 
that I have in writing the hon. member is more than welcome to read, Mr. 
Speaker; it is public knowledge. As a matter of fact, there was one book that I 
read on the weekend; it was the layout of the department, Mr. Speaker.  He 
is more than welcome to have that booklet.  It is a considerable length.  It 
is in a binder form.  I would be more than happy to provide it for him.  He 
can go through it, and he might even learn a few things about the 
Department of Justice. 

I don't know if the written files were ever shared. Notwithstanding the theatrics of the exchange, there 
is nothing in the justice minister's answers to suggest any competitive concerns about releasing 
ministerial briefing notes. 

Other presenters to this committee, such as the Office of the Information and Privacy Commissioner, 
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the opposition parties, the Centre for Law and Democracy, and other journalists have recommended a 
blanket repeal of Section 7(4)(5)(6). I agree with this. But if the committee is concerned about forcing 
politicians to disclose competitive information in an adversarial setting, then I believe that concern 
should only apply to paragraph 7(4)(b), dealing with documents prepared sittings of the House of 
Assembly. Documents prepared for cabinet shuffles as described by paragraph 7(4)(a) do not, in my 
view, release politically competitive information when the pre-Bill 29 redactions are made, so that line 
at the very least should be deleted from the act. 
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